FNOUGH FOR THE JOURNEY MHEAT

Latest revisions to auto insurance system in Ontario
seen as meaning less for more people who are injured

By KIM ARNOTT
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FEW PEOPLE EXPECT to walk away from a car crash unscathed.
But when it comes to the most severe financial and medical
impacts, most assume their automobile insurance will cushion
the blows.

For Ontario drivers, that protection is becoming less certain,
the province’s trial lawyers are cautioning.

Recent cuts to accident benefits available under the prov-
ince’s no-fault car insurance scheme have increased the
risk to both the health and personal assets of drivers, warns
Adam Wagman, president of the Ontario Trial Lawyers As-
sociation (OTLA).

Touted by the provincial government as a way to lower car in-
surance premiums, cuts came into effect on June 1, that signifi-
cantly reduce benefits available to people who are catastrophi-
cally or seriously injured in accidents.

And for drivers who injure someone else, those cuts result
in an increased liability that could bankrupt them if the case
lands in court.

“This is going to have a real impact on individuals, and there’s
no question about it, people are going to suffer,” says Wagman,
a personal injury lawyer and senior partner with Howie, Sacks
& Henry LLR
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The most significant changes will affect people who have suf-
fered injuries that leave them catastrophically impaired, such as
loss of vision, loss of use of limbs or serious brain trauma.

Those victims now have access to $1 million to cover all of
their medical, rehabilitative and attendant care expenses, down
from the previous benefit of $2 million.

For people facing a wide range of expenses to help them re-
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cover from their injuries and manage their new circumstances,
$1 million is not a lot of money, says Wagman. “There’s going
to be some very, very tough choices to be made.”

For example, he suggests people may have to weigh the val-
ue of renovating their home to make it wheelchair accessible
against the merit of having a few more years of attendant care
visits to help them with their daily tasks.

“Reducing insurance premiums on the backs of people in
wheelchairs just can’t make sense from a policy perspective,”
says Wagman.

Wendy Moore Mandel, a personal injury lawyer with Thom-
son Rogers in Toronto, echoes those concerns.

“THE CURRENT COST OF A

PRUSTHETIC LEG

FOR SOMEONE WITH AN AMPUTATION
ABOVE THE KNEE CAN RANGE FROM

$70.000 T0 125,000

WITH REPLACEMENT REQUIRED
ABOUT EVERY FIVE YEARS"

Wendy Moore Mandel
Thomson Rogers

Ower the last 20 years, catastrophically impaired accident vic-
tims have seen inflation and rising healthcare costs erode the value
of the $2 million benefit. With this cut, she says it's clear that the
limited benefits won't cover the needs of injured people.

“The current cost of a prosthetic leg for someone with an ampu-
tation above the knee can range from $75,000 to $125,000, with
replacement required about every five years,” she says. “Specialty
legs for running or swimming are an additional expense. Alone, the
lifetime costs for a prosthetic limb of a 35-year-old accident victim
will exceed the new $1 million limit.”

She’s also worried that changes to the definition of cata-
strophic impairment will make it more difficult and time con-
suming for people to qualify for benefits.

“It means that the most horribly injured people can't get
treatment quickly after an accident and healthcare people will
tell you that there’s a real window of opportunity ... you get in
early and that's how you recover best,” she says.

Individuals suffering serious but non-catastrophic injuries,
such as fractures or brain injuries, will also see a drop in ben-
efits, for the second time this decade. They now have access to

28 | RECOVERY ALL IMAGES BY ISTOCKPHOTO.COM



$65,000 for combined medical, rehabilitative and attendant
care expenses, down from $86,000. Those benefits were cut
from $172,000 about six years ago, leaving people with access
to about 65 per cent less money than they had before 2010,
says Moore Mandel.

Beyond the impact of these changes to victims, Wagman
warns the cuts effectively increase the liability of at-fault driv-
ers facing lawsuits launched by people they may have injured.

Ontario’s dual system provides accident benefits under a no-
fault system, but in some circumstances also allows drivers to sue
those responsible for their accidents. While all drivers must carry
a mandatory $200,000 in liability insurance to protect themselves
against tort claims, most insurance companies won't even sell
policies with that low a level of protection, says Wagman.

According to a spokesperson for the minister of finance,
more than 96 per cent of vehicles carry at least $1 million
in third-party liability coverage. But with the cuts to accident
benefits, that coverage isn't likely to be sufficient protection
for at-fault drivers who will be liable for the additional costs
facing their victims, says Wagman.

“The shortfall in these cases where people only have $1
million in liability coverage and cause someone to be cata-
strophically impaired — their personal exposure has now gone
through the roof,” he says.

“People are not aware that the reduction in benefits doesn’t
just impact on the victim. It impacts substantially on the per-
son who caused the accident and caused the victim to be cata-
strophically impaired.”

The cuts to accident benefits were undertaken as part of a
package of reforms the provincial government introduced in
an attempt to reduce insurance premiums by 15 per cent over
two years.

“In tackling the auto insurance system, we looked at other
provinces with privately delivered systems and noted that On-
tarians were paying much more for their auto insurance than
our provincial counterparts,” said an e-mail statement from
Kelsey Ingram, press secretary to Ontario Minister of Finance
Charles Sousa. “For example, in 2014 Ontario accident ben-
efits claims costs per insured vehicle were over $350 versus
$41 in Alberta, which is unacceptable.”

Industry analyst and consultant Willie Handler calculates
that insurance premiums have dropped 9.84 per cent across
the market since that promise was made, but notes that they
are inching higher already, with an approved average increase
of .33 per cent for the second quarter of 2016.

In a recent blog posting, he predicted consumers would see
little financial benefit from the cuts to accident benefits, not-
ing that “product reforms have proven to be an ineffective tool
for controlling auto insurance premiums in Ontario.”

Part of the reason for that, says Handler, is because paying for
accident benefits is only a small portion of the cost of the auto-
mobile insurance. Vehicle repair costs, litigation costs, overhead
costs and transactional costs also factor into premiums.

Along with cutting accident benefits to lower costs, the state-
ment from Ingram noted that the province is making other con-
sumer protection changes, including capping the maximum inter-
est rate insurers may charge for monthly premium payments and
prohibiting premium increases for some minor at-fault accidents.
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“While we have made progress, mc
further reductions must be achieved in a
tical and ensures Ontarians continue to be protected |
most generous auto insurance system amongst Canadian juris-
dictions,” Ingram’s statement said.

Both the Ontario government and the Insurance Bureau of
Canada, which declined to make a spokesperson available for
an interview, also emphasized that people are able to purchase
optional coverage to ensure they can afford necessary care in
the case of an accident.

Laura Emmett, a partner with Lemers LLP who specializes
in insurance defence, says the recent changes allow people to
customize their insurance policies to suit their situations.

“I think it's imperative that individuals are speaking with
their brokers, understanding what coverage they have avail-
able and whether they need to be increasing their optional
benefits to reflect their life circumstances.”

In addition to an expected increase in the value of tort
claims, there are some predictions that the long-term effect of
the cuts will trickle down to taxpayers, who will end up pay-
ing for the healthcare and social assistance benefits needed by
people injured in car accidents.

“Inevitably there will be a downloading of expenses on our
already stretched healthcare system because folks will be look-
ing to the OHIP system for things they can’t afford through
their insurance coverage,” says Moore Mandel.

The OTLA continues to lobby the provincial government
for reform of the insurance system, which Wagman says is
“horribly broken” after 20 years of amendments, modifica-
tions and tweaks.

The association’s most recent proposal calls for changes that
would make it easier and more straightforward to get basic
benefits, provide people with a better level of protection for
catastrophic injuries, offer optional benefit coverage for pur-
chase and give consumers better information about the choices
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benefit system has become the Franken-

wster of insurance,” says Wagman. “People shouldn’t

routinely need lawyers in order to collect no fault benefits

. as it'’s designed now, in our system people need lawyers

to be able to submit application forms because everything is
so complex.”

Along with the difficulty in collecting benefits, the complex-
ity of the system makes it extremely expensive to administer,
he adds.

For example, says Wagman, about 50 per cent of accident
victims are required to undergo insurance assessments, and in
those cases, insurers typically spend more money assessing vic-
tims than treating them.

Handler, who worked on automobile insurance regulatory
policy for the province for 20 years before moving into con-
sulting, says the dual no-fault and tort system is an expensive
model.

“I don’t think people realize how much of premium dollars
goes towards the cost of administering the system.”

And while the government has “whittled away” at the ben-
efits available under the no-fault system, complicated rules for
administering those benefits remain in place, contributing to
Ontario’s “chronically high” insurance premiums.

“It’s almost not worth having a no-fault system because it
costs so much to administer and the benefits are so low,” says
Handler. “I couldn’t think of anything more inefficient.”

But with no reason to believe that wholesale insurance re-
form is in the near future, Wagman says people need to know
the importance of purchasing optional insurance to safeguard
themselves from accident expenses and liability risk.

“If people are proactive they can still protect themselves and
they can do so at a reasonable cost,” he says. “The problem is,
when someone walks into our office because an accident has
happened, it’s too late.”
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